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Letter to Taoiseach and Tanaiste

Enda Kenny TD
Taoiseach,

Joan Burton TD
Ténaiste,

Government Buildings,
Dublin 2.

6" July 2015
Sale and liquidation of Clerys Department Store
Dear Taoiseach and Tanaiste,

| was asked to report to the Government on theessurrounding the sale and
subsequent liquidation of Clerys, with particularghasis on the suitability and
efficiency of the relevant legislation.

The Clerys closure is something about which yoweHasth expressed strong views,
having described as “absolutely despicable” andemsitive and appalling” the
treatment of workers at the store who lost theisjon the 12 June. Your comments
in this regard reflect widespread public concertoatie manner in which Clerys was
closed and as to how those whose livelihoods deggbad the business were treated.
Obviously, | share that concern. Equally obviousihg Government is concerned to
obtain an early understanding of the sequenceaitswvhich has given rise to this
controversy, and of those provisions of the lavt thay be relevant to it. Clearly, if
the law does not provide an adequate responstutions such as this, we need to
consider changing it.

The information | have gathered here is intendeoréwide the basis for an initial,
and necessarily preliminary, review of these mattéfhat | have therefore provided
is an outline of the issues that arise. To do thisyve gathered together the facts as
presently understood and known. | have also destttitre response of various State
Agencies to the events as they have unfolded.ié\lit is important that the
Government understand the legal provisions that lbearelevant to those who claim
they have suffered loss as a result of the ligiodadf Clerys, and | have therefore
identified and summarised the applicable statwte la

| am anxious to emphasise that it is not the pwemdghis report to arrive at any
conclusions of fact. The report refers to mattéfact as they appear from publicly
available information and other documentation aldé to me, in particular the
papers submitted to the High Court in connectiatiwhe winding up application. All
these matters are subject to further investigation.

| am also conscious that the liquidators, the cesiomaires, the workers and possibly
affected Departments of State will have cause tider and take legal advice on
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remedies that may be available to them and thdighelation of this company may
take some time to conclude. Nothing | say her&iatvery preliminary stage, should
be interpreted as concluding that any particulgalleemedy is available to any
particular person, or against any particular party.

My concern is to ensure that the Government unaedstwhat happened based upon
the information presently to hand, and understatgts the relevant laws in place to
protect employees and creditors and to recoverocat assets in the course of a
liquidation.

When commenting on the provisions of company laat thhave highlighted, | am
interpreting what | believe was the policy intentiaf the Oireachtas in enacting
them. Whether these provisions prove to be relewathiis case will of course be a
matter for further and detailed legal consideratiaturally, | believe that, if the law
is tested and proves to be ineffective, then ittrbascorrected.

| do not, however, at this stage express the vawthere are deficiencies in the
legislative framework. But it is important that tissues arising in the course of this
liquidation are kept under review and are considiéethe appropriate bodies, if the
law does prove wanting in any respect.

Finally, the report has been prepared without #reelit of consultation with, or the
views of, the present or former owners of the bessnor the directors of the trading
company. It is possible that, with the benefithof t7iews of such persons, a different
view of facts to which | refer would emerge. | hdpat they will in early course

make publicly known their position on the issuest thave given rise to such concern.
In that connection, | am publishing with this refpory correspondence with the
purchasers of the OCS Group, Natrium Ltd.

| hope that this report may prove useful to myeadjues.

Yours sincerely,

f
</w( ﬁf b\
,Qfed Nash TD
/Minister for Business and Employment

\
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Events leading to the closing of Clerys

Background

Clerys department store on O’Connell Street in Bubés a history that goes back to
1853. The current building dates from 1922, thgioal having been destroyed in the
1916 Easter Rising. It stands at the heart of tamstreet of our nation’s capital city.
Clerys is a focal point, Clerys’ clock a rendezvous

The firm has had its trading difficulties over thears. It originally opened as ‘The
New or Palatial Mart’, one of the world’s first pase-built department stores. In
1883 the business was taken over and renamed bgléty. In 1941 the firm was

bought, out of receivership, by Denis Guiney. Hidaw Mary Guiney continued to

chair the firm until her death in August 2004, @BJears of age.

Until 2012, the owners and operators were Clery&(€941) plc, Denis Guiney Ltd
and Yterrbium Ltd. They also owned Guineys of TalBtreet and Denis Guiney
Furnishings, which operated Clerys Home Furnishstayes in Leopardstown and
Naas.

In 2012 the company was again put into receivership Bank of Ireland. The
business had been struggling in recent years, séterely depressed consumer
spending and the need to restructure its debtsin@ueceivership it continued to
operate business as usual, with most staff unaffebly the move, although the
smaller stores were closed. The aim was to setly€la@s a going concern.

Gordon Brothers and the OCS Group

In September of that year, Clerys was bought freaeivership by Gordon Brothers.
The Gordon Brothers Group is described as an agyiending and investment firm,
with offices worldwide. The parent company is GardBrothers Group LLC,
incorporated in the State of Delaware and havirg riégistered office and
headquarters in Boston, Massachusetts.

Gordon Brothers Europe is the trading name of Gofmthers International LLC,
which is a wholly owned, UK-incorporated, subsigliasf the US firm. Gordon
Brothers Europe describes itself as providing assdtiation and due diligence
services, as well as restructuring and disposgimations, supported with capital, to
the retail, wholesale, commercial and industrialnor and property sectors. In the UK
the company has been involved with the liquidatiprgperty closures and stock
clearances of many high street names.

Gordon Brothers had that August set up a new coynptincture, the OCS Group,
seemingly for the purpose of acquiring Clerys. Adimg company, OCS Investment
Holdings Ltd, was incorporated on the™Bwugust 2012 and two fully-owned
subsidiaries, a trading company, OCS Operations httd a property owning
company, OCS Properties Ltd, were incorporatechenl®’ August 2012. The three
companies each had the same two individuals asdiectors.

To complete the picture, the holding company watiin wholly owned by Gordon

Brothers International LLC, the UK firm, while thdtimate parent company was the
US firm Gordon Brothers Group LLC.
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The winding up petition presented to the High Caurtthe 12 June 2015 provides

more details. It discloses that, when the OCS Grbapght Clerys, the trading

company acquired the assets of the business, ingluts employees, intellectual

property and goodwill but not including the title the store. The property company
acquired the building. The ownership of the buiidwwas thus separated from the
trading arm of the business. At the time of pramathis report, | have no information

as to why this was done, nor is there a clear mcavailable as to how the ownership
of the building and trading operations had beeatée prior to the purchase.

The trading company then entered into a 2 yeangetigreement with the property
company. The 2 year period was extended subseguamittthe lease in fact expired
on the 18 March this year. It does not appear that any aitemas made to extend
that lease.

The trading company — the entity that has goneligtedation — thus proceeded from
around September 2012 to carry on the Clerys bssjrtait now as a tenant of the
O’Connell Street premises, paying rent to the prigpeompany. Its income was
generated from sales of its own stock and also fanound 50 concession holders,
who paid Clerys a percentage of their turnover. Tiagling company employed
around 130 staff and the concession holders hagt &30 direct employees.

Clerys’ own staff had transferred to become empsyef the trading company with
their terms and conditions of employment intact,keeping with the European
Communities (Protection of Employees on TransfeitUofdertakings) Regulations
2003.

Accounts filed in 2014 were prepared by the dinectan a going concern basis, as
financing facilities provided by its parent companmgre not required to be repaid
until September 2016. The accounts recorded thihis' should enable the company
to meet its debts as they fall due”.

The following year's financial statements were el up to the 31January 2015.
According to the winding up petition and accompagyaffidavit, Gordon Brothers
had decided to sell the OCS Group in that month lzexdi retained 1Bl Corporate
Finance to sound out potentially interested parties

The directors’ report accompanying the financiatesmnents refers to this. Under the
heading “Going Concern”, it was again stated tharfcing facilities from the parent
company were not required to be repaid until Sepen2016. It was further stated
that Gordon Brothers had “undertaken a strategiewe of the holding company, the
trading company’s parent, and that “[tlhis reviewmshdelivered a number of
expressions of interest in the business as a gomingern and it is anticipated that
100% of the shares in OCS Investment Holding Ltdl & sold on this basis.
Consequently, the directors consider it approptiatgrepare the company’s financial
statements on a going concern basis.”

However, the auditors Grant Thornton gave a qealifopinion in relation to this
report. They explained that —
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“The audit evidence available to us was limitedduse the present directors
are not in a position to provide visibility as thet continued financing

arrangements of the company by prospective purchasdich is needed for

the assessment of the appropriateness of the goorgern basis of

preparation of the financial statements. Consedyieveé are unable to take
adequate steps to satisfy ourselves that it isompate to adopt the going
concern basis®

These financial statements were signed off by ihectbrs and auditors on the™1
June, the eve of sale. The winning bid had beererbgdNatrium Ltd, a joint venture
between D2 Private and funds managed by CheynaaCapanagement (UK) LLP.
According to its press statement of thé"1ine 2015, Natrium was established to
invest in a range of real estate projects in Dulhd specifically Dublin City Centre.
It also states that the acquisition of the Cleryspprty and adjacent properties is
understood to be its first development project.

Friday the 12" June

A number of transactions took place on Friday P8 June 2015, apparently in rapid
succession. These steps involved the appointmemiewf directors of the trading
company, which employed the Clerys’ staff. Those i&ectors were a Mr Brendan
Cooney and a Mr Jim Brydie. And, as outlined beld, Brydie in return for a
payment by him of a sum of €1, acquired the issledle of the trading company.

Mr Brydie and Mr. Cooney are insolvency specialidtisey were not involved with
regard to the sale of the OCS Group and were mbtopahe negotiations leading to
that sale’ However, they were approached by Natrium and agkedccept an
appointment as directors to the board of the tqudimmpany’ They were aware that
Natrium intended to acquire the OCS Group and tartshthereafter sell on the
shares of the trading company to Mr. BrydidJpon being asked to accept
appointments as directors, Mr. Brydie and Mr. Cgomarried out certain due
diligence on the company and sought informatiorNairium’s proposed acquisition
of OIHL prior to appointment.In particular, and as part of this due diligence
exercise, they examined the company’s financialtijposbased on its accounts and
the company’s entitlement under the le&se.

My understanding of the steps that occurred onafyritline 1% 2015 is solely based
on the information presented to the High Courtonrection with the application to
appoint a provisional liquidator over the tradirgmpany. According to Mr Brydie's
affidavit, the sequence of events was as follows.

! Exhibit JB7 to affidavit of Jim Brydie sworn on"1dune 2015 to ground the petition to wind up OCS
Operations Ltd.

2 Affidavit of Jim Brydie, para 23.

3 Affidavit of Jim Brydie, para 23.

* Affidavit of Jim Brydie, para 23.

® Affidavit of Jim Brydie, para 26.

® Affidavit of Jim Brydie, para 26.
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1. Natrium bought the holding company from Gordon Bews, by acquiring its
shares. Natrium thereby became full owners of tRE&S@roup, including its
two subsidiaries. This occurred on thé'IRine 2015,

2. The directors of the trading company then resigared Mr Cooney and Mr
Brydie were immediately appointed as its new doectMr. Brydie avers that
he was appointedh’ the sale of the OCS Group to Natriirunderstand by
this is meant that the directors were appointedtezoporaneously with or
immediately after the sale. According to Mr Brydieiffidavit, Mr Brydie and
Mr Cooney were appointed at 1:15 a.m. on the mgrmifiFriday the 1%
Juné. It thus appears to follow that the sale of thilimg company occurred
at some point between midnight and 1.15 am ondhwpat

3. The holding company transferred the shares in thairtg company to Mr
Brydie, one of these two new directors. This oaedirshortly after Natrium’s
acquisition’of the holding compan¥f It seems to be suggested in the affidavit
that it was also after Mr. Brydie had been appairste a director of the trading
company*! The affidavit explains that:Iti order to remove the [trading
company] from the OCS Group, Natrium wished to ensiat the shares in
the company were transferred to an entirely distared separate entity and it
was on this basis that Mr Brydie was asked to actteptransfer of the shares
in the company for the sum of €' The reason that Natrium was so anxious
to ensure that the shares in the trading compamg twansferred to a distinct
and separate entity, so soon after acquiring thdirigpo company, is not
recorded in the affidavit.

4. The affidavit suggests that following their appanent at 1.15 am , but before
the preparation of the affidavit presented to thghHCourt that afternoon, Mr.
Brydie and Mr. Cooney (the former of whom, | shotédtate has averred that
he and Mr. Cooney undertook ‘certain due diligerme'the trading company
before their appointment) did the following :

I.  they met with the company’s existing managemendigtuss the
company’s financial situation, the employees arel glospects of its
survival;™

ii. they reviewed the company’s financial statements the periods
ending the ¥ February 2014 and %1January 2015, pro forma
management accounts and management future projstiio

iii.  they determined that the company was balance stsmvent, decided
that the company would have a cash flow deficiandjugust of 2015
and would require further additional funding in erdo continue to
trade’®

' Affidavit of Jim Brydie, para 21.
8 Affidavit of Jim Brydie, para 22.
° Affidavit of Jim Brydie, para. 25.
10 Affidavit of Jim Brydie, para 21.
1 Affidavit of Jim Brydie, para 21.
12 Affidavit of Jim Brydie, para 24.
13 Affidavit of Jim Brydie, para 27.
14 Affidavit of Jim Brydie, para 27.
15 Affidavit of Jim Brydie, para 29.
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Vi.

Vil.

viil.

they were advised that there was an upcoming palytoetbncession
holders due to be paid on the™Bune 2015 and that there were
insufficient funds to enable the company to effibeise payments but
that in the past such shortfalls would have beevermm by the
company’s parent, OCS Investment Holdings 1&d;

the two directors discussed the company’s neeadditional funding
and considered whether the holding company mighktiack further
monies!’

they were (presumably following that conversatioretween
themselves) provided with a letter from the holdicgmpany
confirming unequivocally that it was no longer ipa@asition to provide
any further financial support to the compdfly;

they lcgonsidered the company’s entitlement to ocdigydepartment
store;

it seems that, although no request had been madinéedyproperty
company that it vacate the premises, the directecgded to write that
day to the property company seeking confirmatiat they would get
a new lease, and they did so wrife.

However, they got an immediate reply to their letteforming them
that they would not get a new lease and that, ¢esgary, a notice to
quit the premises would be served on th€m.

At some point following these actions, Mr. Brydigreed a resolution
noting the unanimous recommendation of the dirsapbthe company
that in view of its insolvency, the company sholbédwound up by the
Court??

The affidavit presented to the High Court doesstate over what time period
these various steps occurred. Nor does it statehyHiany, of these steps had
been planned in advance.

. The petition for the appointment of a provisionajuldator was brought
before the court on the afternoon of Friday th® d@ne. The application was
successful.

. At about 5.30pm on the £2June, the workforce were informed that the store
would that evening close for good and that they ldvdne immediately laid
off. Some 134 Clerys staff were directly affectadile some 330 workers
employed by the 50 concession outlets face uncefti#tires. The concession
workers were due to be given their monthly paymamtsMonday the 15
June, the next business day. These monies arenavailable to them.

16 Affidavit of Jim Brydie, para 29.
17 affidavit of Jim Brydie, para 30.
18 Affidavit of Jim Brydie, para 30.
19 Affidavit of Jim Brydie, para 31.
20 Affidavit of Jim Brydie, para 32.
2L Affidavit of Jim Brydie, para 32.
22 Exhibit JB10 to the Affidavit of Mr. Brydie.
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Events Since
There has been no engagement between Natrium anddtkforce or their unions
since the closure. | have subsequently met withesonthe affected workers and have
kept in close contact with their unions, SIPTU avldndate. | called on the new
owners to engage with the staff and their repredimets and to outline their plans for
the business and this landmark site.

In a statement of the TaJune, Natrium said that, while it was consciouat the
‘necessary’ closure of the department store had enagry serious impact on the
former employees: “We are advised that all issugs respect to the liquidation of
the operating company are legally a matter forcth&t-appointed liquidator”.

A letter to me of the same date from Ms Deirdreelfpfor and on behalf of Natrium,
says: “In the meantime, we can confirm that we wohtinue to continue to co-
operate fully with the Joint Provisional liquidatosf OCS Operations Ltd in relation
to any information or queries they may have”.

A subsequent letter of the™3July repeats these points, regrets that Natrium
representatives would not be available to meet mé the 13" July — which is
outside the timeline for my finalising and furnisgithis report — and asked me to
note in my report that “we offered to meet with yiouyour report to discuss the
future redevelopment of the properties and thetioreaof a substantial number of
sustainable jobs”.

| had met the provisional liquidators, Eamonn Ridsan and Kieran Wallace of
KPMG, on the previous Tuesday the"L.gune. They told me that at that stage they
had had no engagement with either the previous my@ordon Brothers, or the new
owners of the OCS Group, Natrium.

The liquidators had, however, met with union repneatives. They confirmed to me
that the employees would get only basic statutedgndancy, there being no funding
available for any additional ex-gratia redundan@yrpents. The liquidators’ first
priority was to ensure that all staff received tHe45 forms, so as to facilitate social
welfare claims. | understand that all P45s weradadsby the 18 June. Each former
employee is to be met individually by one of thguldators’ 10-strong team to assist
them with their individual claims.

By the morning of the ¥5June, NERA call centre staff were briefed on Swmié by
management and were prepared for any calls confingugh. The Department
worked closely with the Department of Social Protet providing advice and
assistance to affected workers. The Departmenboi@aSProtection assembled a team
of people to meet with and advise the workers liati@ to entitlements to jobseekers
payments, secondary payments such as rent supglamefuture options in relation
to alternative employment, training and educatidmangements were made for
Social Protection staff and staff of the Nationadffoyment Rights Authority to meet
with workers. The Department of Social Protectiafoimed its network of local
offices in the greater Dublin area of these devalepts to ensure that claims from
affected workers are processed in a speedy andigemaanner. The Department of
Social Protection will deal promptly with individuapplications submitted in respect
of the Insolvency Protection Scheme by the liqudat
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Officials from the Department of Social Protectibave worked closely with the
liquidator and staff to make sure that paymentsexgedited and processed. And
officials from the National Employment Rights Auttig are also working with the
Department of Social Protection, to provide adwnd assistance to affected workers.

Claims of concession holders

The particular difficulties faced by the concesdimiders as a result of the liquidation
deserve consideration. As | mentioned earlier, f rapresentatives of the concession
holders on the I7June. They confirmed to me that the practice gry@l was that the
trading company collected cash and other paymeata tustomers throughout the
store and then, each month, paid the concessiaeisothe takings it had collected on
their behalf, minus its own commission. Paymentsacession holders were due to
be made on Monday the "13une.

The immediate consequence of the closure of thee st@as that these concession
holders had no access to their own stock, whichameed on the premises. |
understand that this immediate issue was resolvigd tve liquidators relatively
smoothly, since the assets in question did notrigeto the trading company and so
do not form part of the liquidation process.

On the separate question of their entitlement & tlakings for the previous month,
the concession holders have engaged legal repati®enand are in communication
with the liquidators. The liquidators confirmedtte High Court today {&July) that

it was their intention to investigate fully theuss raised by the concessionaires. They
confirmed that a number of the concession agreemeontained clauses which
provided that the concessionaire’s net tradingiptsevould be held ‘on trust’ by the
trading company pending remittance of these furmisghe concessionaire. The
liquidators have reviewed all the concession agezgsnand identified those that
included this wording. The trading company operatee bank account into which all
trading receipts were lodged, including both conypegceipts and concessionaire
receipts, and for which all payments were made. lldn@dators are taking legal
advice on this question of a trust claim by somecessionaires in respect of trade
receipts, which may be traceable into the bank wdcolrhey informed the High
Court it was likely to be necessary to apply tortdor directions in respect of these
claims.

Clearly, it will fall to the liquidators, under HgCourt supervision, to consider the
claims being advanced on behalf of the concessadaehs and then to deal with those
claims in accordance with the rules governing thiations in a winding up. Until we

have all the relevant facts, it would be pointl@sexpress an opinion on these issues.

The directors had recorded in the financial statém#hat the trading company was a
going concern — it could pay its debts as they delt — because of the financing
facilities provided by its parent. The liquidatonsll no doubt seek to establish

whether or when the directors appreciated that finaelncial support could no longer

be relied upon. It may also be necessary for tipeidators to examine closely the

guestion whether any significance should attadiéaiming of the sale and winding

up application — one working day before significggatyments to the concession
holders fell due.
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Relevant issues

It cannot be disputed that the sequence of eveh&é outlined presents, from the
perspective of Clerys’ employees and their familiesd from that of the
concessionaries, their employees and their fam#igsersonal disaster. It may well be
that those involved have an explanation for the meann which the closure of the
store was executed and in which those dependemt Gperys for their livelihoods
were advised of that fact. It appears that theraffas, to say the very least, handled
in a grossly insensitive manner which showed scespect for those so adversely
affected by this course of action.

Concerns have been publicly expressed that thigreat in the context of gtoperty
play’ and that, while the insolvency of the trading camyp leaves many suffering
significant financial loss, a valuable asset hasnbseemingly decoupled from the
trading company depriving creditors of recourse.efidbr this proves to be the case
depends on a range of facts which — if the issisesa are properly addressed by
judicial determination or appropriate inquiry.

However, it is important to consider both the leskprotection provided by our laws
to workers in these scenarios and to address whttedaw provides remedies that
are generally adequate to ensure that assets ulgat properly to be available for
creditors are in fact so available. As | have ayemade clear, in identifying these
provisions | am not addressing the particular qoaestvhether specific parties may
have valid legal claims against any specific persoantity.

Worker protection

Statutory payments

The legislation in this area is concerned with @nguminimum rights, underwritten
by the Exchequer, while allowing the parties toegmore substantial or enhanced
terms. There can, however, be no such agreemém Employer is insolvent and so
cannot fund any additional payments.

First, where jobs are lost due to the closure biisiness, the Redundancy Payments
Acts 1967-2012 provide a statutory minimum enti@ito redundancy payments
for employees who have a set period of service i@t employer. Statutory
redundancy is a lump-sum payment, based on thefghg employee.

Any employee aged 16 or over with 104 weeks’ cardus service with an employer
is entitled to a statutory redundancy payment ad tmeek’s gross pay per year of
service up to a ceiling of €600 per week plus omekis pay, also subject to the
ceiling of €600. This payment is tax-free.

Pay refers to current normal weekly pay, includangerage regular overtime and
benefits-in-kind, but before tax and PRSI dedudjdhat is gross pay.

Second, the Minimum Notice and Terms of Employméwt 1973 requires

employers to give notice of termination, or othessviio pay employees in lieu of
notice.
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Third, outstanding wages, holiday pay, commissiot bonuses are protected by the
Payment of Wages Act 1991.

In the first instance it is up to the employer &y statutory redundancy. In this case,
it falls to the liquidator to seek, on behalf of kers, payment from the Redundancy
Payments Scheme in respect of statutory redundancy.

As regards the other outstanding entitlementsslatpn provides for the payments of
these by the Department of Social Protection inghent of employer insolvency.
Under the Protection of Employees (Employers’ lmenty) Acts 19842012, subject
to certain limits and conditions (including statytaime limits), money due to
employees is paid by the Department of Social Btiote in a range of situations,
including arrears of pay, holiday and sick pay amd/ entittements under the
minimum notice and terms of employment, employmegjuality and unfair
dismissals legislation.

Again, employees make their claims via the liquddbr payment of outstanding
entitlements. Disputes regarding most entitlementser the Acts may be referred to
the Employment Appeals Tribunal.

In relation to Clerys, as | have noted earlier, Blepartment of Social Protection has
assembled a team of people to meet with and advesevorkers in relation to their

entitlements. This also includes advice about jekse payments, secondary
payments such as rent supplement, as well as foptrens in relation to alternative

employment, training and education.

| understand that individual meetings are beingd he¢tween the liquidator and
workers to determine, on an individual basis, tkieemt of their entitlements. And |
believe the Department of Social Protection is bépaf dealing promptly with
individual applications submitted by the liquidator

The situation regarding the staff employed by tbacession stores is somewhat
different. | have met with representatives from 8@ concessions. Many of those
concessions have other outlets, and it may bedbke, dor example, that staff can be
redeployed to other locations. | and my Departmahtbe maintaining close contact
with the concession store representatives.

| believe both Departments, NERA and the liquidatare cooperating with each
other and with the workforce so as to provide smpeftficient and humane assistance
to individuals who are seeking to secure statuéomjtiements at a time of sudden and
unexpected need.

Collective redundancies procedure

A redundancy occurs where any individual losesohiker job, due to circumstances
ranging from the closure of a business to a puretgrnal re-organisation. A
collective redundancy, on the other hand, arisesravlthe employees being made
redundant amount in number to at least:

* 5 employees where 21-49 are employed
* 10 employees where 50-99 are employed
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* 10% of the employees where 100-299 are employed
» 30 employees where 300 or more are employed.

Under the Protection of Employment Acts 1977-20@n, employer who is
contemplating a collective redundancy is obligecetder into consultations, with a
view to agreement with staff representatives. Troesesultations must take place at
the earliest opportunity and at least 30 days leefiotice of redundancy is given. The
aim of the consultation is to consider whether éhare any alternatives to the
redundancies.

The employer must inform staff representatives titing as to:

» the reasons for the redundancy

» the number and descriptions of the employees aifflect

» the number and descriptions of employees normatiyieyed
» the period in which the redundancies will happen

» the criteria for selection of employees for redurga

» the method of calculating any redundancy payment.

The employer is also obliged to inform my Departmienwriting of the proposed
redundancies at least 30 days before the occurdribe first redundancy.

It has been suggested by employee representatisethe 30 day notice requirement
of the Protection of Employment Act 1977 should lgppo all collective
redundancies, including in circumstances such e<tarys closure, and that a failure
to observe the notice period should void the reduocks and should also result in the
company directors being disqualified under comgamyfor a minimum of 5 years.

This proposal requires careful consideration imgpf its practical implications for
workers, for employers, liquidators and for thet&tét present, certain provisions of
the Act of 1977 are expressly stated not to applhermployees in a firm whose
business is being terminated in winding-up proaagsli Specifically, the provisions
under section 14 (1) and (2), which make it anraféefor collective redundancies to
be effected before the expiry of the 30 day nofeziod, do not apply. This
disapplication gives effect to Article 4 (4) of Gumil Directive 98/59/EC on the
approximation of the laws of Member States relatongollective redundancies.

It is obvious, in the particular circumstancesha present case, why it was necessary
to provide for such disapplication. Where an insalvfirm goes into liquidation, it
can no longer trade. It can no longer accrue débtsit is in no position to discharge.

It would be difficult to keep staff on books andpext them to work, merely to serve
out a 30 day notice period, where the employerrftagesources to pay those staff,
and it would not appear to be in the interesthefdtaff themselves.

In addition, section 12 (4) of the Act of 1977 pes that the requirement on the
employer to notify the Minister of the proposedlediive redundancies does not
apply in the case of collective redundancies agighom the employer’s business
being terminated following winding up proceedingda any other reason as a result
of a court decision, unless the Minister so recgest question arises as to the
circumstances in which the Minister might exercigs discretion to request the
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employer to notify him of proposed collective redancies. It would only appear
relevant in circumstances where the business isimtong to trade under a court
appointed liquidator (receiver or examiner). Thiaswnot the case here. Case law
from the CJEU would support this viélv

In the present case, following announcement ofrétRindancies, an early priority
was to ensure staff could avail of social welfanports as quickly as possible and
for this purpose to have P45s issue expeditiouslyhe Minister were to require
notification of the redundancies and a 30 day pkeabconsultation with workers in
circumstances where they could not be paid by tmepany, it was likely this would
deprive them of access to P45s and to social veetiad it would inevitably have
resulted in the employees not being paid by thaipleyer, being unable to claim due
benefits, and only receiving the additional wagegedd through eventual claims
against the Insolvency Fund.

The law provides for compensation in lieu of notigearanteed by the State, because
serving out a notice period in a firm where wagesnot be paid would be a
meaningless exercise.

Under the Protection of Employment (Exceptional |€tlve Redundancies and
Related Matters) Act 2007, a Redundancy Panel wasis by my Department, in
accordance with the partnership agreemiemvards 2016 Collective redundancies
can be referred to the panel to decide if redundanare being imposed simply in
order to replace employees with workers on lower galess favourable terms and
conditions. These are called ‘exceptional collextiredundancies’. If the panel
decides that redundancies were carried out forrdason, the employees concerned
can take actions for unfair dismissal.

This Act does not apply to the Clerys redundandsesause there is no suggestion
that the dismissed employees are to be replaceath®rs on less favourable terms
and conditions.

Employees (Provision of Information and Consultation) Act 2006

This Act implements EU Directive 2002/14/EC, onakdishing a general framework
for informing and consulting employees. The Actlaggpto employers of 50 people
or more, covering every “public or private undengk carrying out an economic
activity, whether or not operating for gain”.

The core provision is in section 3, conferring enpéoyees in such undertakings a
right to information and consultation — defined ‘dse exchange of views and
establishment of dialogue”.

Information and consultation can take place wittplayees directly or through their
representatives. If an employer refuses to negoaat information and consultation
agreement, or if an agreement cannot be negotgthth 6 months, a set of Standard
Rules scheduled to the Act will apply by default.

% (Claes v Landsbanki Luxembourg Sase C-235/10)
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Under these Standard Rules, appropriate informatm@hopportunity for consultation
is to be provided via a Consultation Forum. Theate be covered should include —

* the recent and probable development of the undegak activities and
economic situation,

» the situation, structure and probable developmémngployment within the
undertaking and any anticipatory measures envisaigegbarticular where
there is a threat to employment, and

» decisions likely to lead to substantial changeswvork organisation or in
contractual relations.

Information should be given at the time, in thehfam and with the content
appropriate to enable the Forum to conduct an ategiudy and, where necessary,
to prepare for any consultation.

However, nothing in the Act applies to any unddrigkunless a written request is
made by 10% of employees, to the employer or td_#imur Court, that there should
be negotiations to establish information and cdasioh arrangements.

There was no Information and Consultation ForunClarys. To say this is not to
make a charge of dereliction on anyone’s part.dans that Clerys employees had not
exercised their right to request the establishroéstich a body.

It accordingly follows that the body provided foy baw at which there could be
engagement between management and staff on theoramorand employment
prospects of a business, quite simply, did nottexis

My understanding is that Clerys is by no means wmio this regard. The Act is
operational in large public service bodies suchfas,example, the HSE but my
understanding is that its application elsewherédcbast be described as patchy.

It seems that the ‘10% rule’, the requirement fahr@shold number of employees to
initiate the negotiation process, is considereldetoesponsible for this state of affairs.

This Act might have been expected to be bring abgortant innovation in
employment relations, by providing structured amshstructive dialogue between
workers and employers, to the benefit of both.tReir part, IBEC have confirmed on
behalf of employers that communicating and consgltith employees adds value to
every organisation.

It is reasonable to query whether the legislatias lived up to expectations. | intend
to invite both sides of industry to submit theiewss as to whether the process of
engagement under Act is working and, if not, whi: no

Transfer of Undertakings Regulations

The European Communities (Protection of Employaeg@nsfer of Undertakings)
Regulations 2003 apply where a business is sold samgw person or company
becomes employer. The purpose is to ensure thahele employer takes on the
existing staff of the business. The terms and ¢mmd, and the employer’s
contractual obligations, are automatically transf@rto the new employer. From the
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employees’ point of view, there is continuity of @oyment, even though they are
transitioning to work from one employer to another.

It will be recalled that the Clerys workers bertefit from these regulations in 2012,
when ownership of the firm transferred to the OG8Up.

There is no need for the protection given by thBsgulations where the same
employer remains in existence after a transferabse there is no risk of contractual
continuity being affected.

These Regulations did not therefore apply to thechmse of the OCS Group by
Natrium, because the workers’ employment contraei®e with the trading company,
which remained in existence, and so those contveets unaffected.

While obviously the staff were affected by the lagption of the trading company and
the redundancies that immediately followed, thiswat a result of any breach of
continuity in their employment or their contractuakms and conditions. In fact,
redundancy pay and the other statutory entitlemaintise staff were all calculated by
reference to the continuous nature of their emplaynm Clerys.

Conclusion on worker protection

What happened in Clerys was very shocking. | anwana of any explanation from
those involved as to why it was believed necesgatgeat them in the manner | have
described above.

But | want to be clear about this. There is no ernak that what happened is due to
any discernible failure of our employment laws diadure on the part of any State
body.

Indeed, in economic terms the State may well twinto be the biggest loser in this
transaction. In acting as — in effect — the stayutmdertaker for the liabilities of the
trading company to its employees, the Departmergaxfial Protection will pay out
very significant sums of money over the coming veeek

For that reason, that Department will have perteaparticular interest in the second
issue | consider, the application of company lawrtansolvency such as this. This is
because, as | have said, in a winding up the lajoidseeks on behalf of workers
payment from that Department in respect of thetitlements, since they cannot be
met from company funds.

At this stage section 10 of the Protection of Ergpés (Employer’s Insolvency) Act
1984 comes in to play. The section is headed “Tearte Minister of certain rights
and remedies”. The section provides that, whereMhester makes payment to an
employee in respect of claims not paid by the wesai company, then the rights and
remedies of that employee in respect of those sldigcome rights and remedies of
the Minister. This includes the employee’s righb&opaid in priority to other debts.

In other words, the Minister for Social Protectisteps into the shoes of the
employees and herself becomes a creditor in thdidgion.
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Company law
In the context of the issues arising from the denoisClerys, the implications of two
particular features of company law fall to be cdesed: directors’ duties and certain
aspects of the law relevant to the collection obmpany’s assets in a liquidation.

Directors’ duties
Part 5, chapter 2 of the Companies Act Z8ti¢als with directors’ duties. Generally
speaking, for example, a director should —

* actin good faith in what he or she considers tthiednterests of the company

» act honestly and responsibly in relation to thedemt of the affairs of the
company

* not restrict his or her independent judgment

» exercise care, skill and diligence

* have regard to the interests of its members.

In addition, the law imposes a duty on directorgalation to company employees.
Section 224 is headed “Directors to have regardnterests of employees”. It
provides that the matters to which directors muastehregard in the performance of
their functions include the interests of the compmemployees in general, as well as
the interests of its members.

The section makes it clear that the duty to haymnek to employees’ interests is
among the fiduciary duties which are owed by doecto the company, and to the
company alone. It is enforceable in the same wangother fiduciary duty owed by
a director to the company. This means that, inaiomfor breach of a duty owed to
the company, the company itself is usually the eppate plaintiff — or, if the
company is in liquidation, its liquidator.

Section 229 may also be relevant. It states tlditeztor may, unless the company’s
constitution provides otherwise, become a directbra subsidiary. It also states,

however, that such an appointment cannot overhideséparate statutory duties he or
she would then owe to each company separately.

A full investigation of the facts and events leapup to the winding up of the trading
company will disclose the extent to which theseiedytand the other obligations
imposed upon directors as now comprehensively egcih section 228, were
observed in this case.

24 All the company law provisions | refer to in thentext of liquidations are as contained in the
Companies Act 2014. In respect of anything thatugea before that Act came into operation, there
are equivalent sections in the Companies Acts IB3. There are some differences between the
provisions of the new legislation and the old Alots, so far as relevant to the issues under digpuss
in this report, these are not material. The ruddsting to directors’ duties are recited compreheahg

in statute for the first time in the Companies 2014, although the obligations of directors to aders

the interests of employees appeared also in thep@oi@s Act 1990. Before the 2014 Act, the content
of directors’ duties were defined by judicial déais
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Collecting the assets of the trading company
In a liquidation certain fundamental and to soméemix competing principles of
company law are involved.

On the one hand, it is a core proposition of laat #tn company is an artificial legal
entity that exists separate and apart from its neeslihe shareholders. Its assets are
not their assets and its liabilities are not thabilities.

Where a trading company is profitable, then itsfilgare available for distribution
among the shareholders. If it is loss-making, ttienshareholders’ liability to make
good those losses is limited, to a purely nominabant.

Indeed, the law requires a limited company to heeword ‘limited’ included in its
name precisely in order to serve as a warningitd garties that its shareholders have
only a limited liability for the company’s debts.

A corollary aspect of this is the common and leggie business practice of using the
principle of the separate corporate identity ofrgveompany so as to create group
structures, involving holding and subsidiary comipanThis is not an unusual or

controversial arrangement. A company may orgamslecanduct its business through
subsidiaries, as it sees fit.

At the heart of company and commercial law, theeefes recognition and respect for
these principles of the separate legal identity companies and the right of
commercial enterprises to run their businessesugfirosubsidiary and related
companies, each of them a separate entity in law.

On the other hand, the law also recognises thehmeist¢hat can result from an
unyielding application of the rule of separate cogpe identity, particularly the
separate identity of parents and subsidiariesmela of corporate holdings.

To this end, the Companies Act 2014 enables lidardaand creditors of a company
in liquidation, in different circumstances, to haseezourse to provisions that allow
assets transferred from a company to be recover@draditors’ interests protected.

| have as yet no reason to believe that these gioms are ineffective in striking a
reasonable balance between the proper promotibmibéd liability on the one hand,
and ensuring that the distinction between compatiiats are functionally a single
entity is not misused, on the other. Of coursdat gmerges that the law does not
properly strike that balance, it will be necesdaryeview these provisions.

Provisions relevant to the powers of the Courtsrtsure all assets that ought properly
be made available to the creditors of a companyglamed back for their benefit and
breaches of the law by directors remedied, inctheeollowing.

* The right to bring proceedings in the course ofding up a company against
the directors of that company for breach of dity.

% Section 612.
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 The entitlement to bring proceedings against thectbrs of a holding
company on groundsinter alia, of breach of duty in relation to the
subsidiary?®

* The ability of the Court to impose liability upofffioers of the company who
are knowingly a party to the carrying on of theibass of the company in a
reckless manner, including in certain circumstartbesontracting of debts by
persons who did not honestly believe on reasorgiolends that the company
Woulcjz7be able to pay the debt when it fell duedayment as well as its other
debts:

 The power of the Court to order the return of ass#ta company being
wound up which have been improperly transferfédhis arises where
property of a company is disposed of and effect(but not necessarilthe
inten)) of the disposal was to perpetrate a fraud orctimepany its creditors or
members?

* The power of the Court to set aside transfers eétasin favour of certain
persons occurring within a period of two years ptiothe liquidatior?”

It is not for me to speculate whether any of theseisions will have a role to play in
the situation that has presented itself in CleHewever, | believe it is important to
observe that those in control of different compansthin a group can lose their
entitlement to insist on the rigid separation afsth companies in all circumstances.

Section 599
Specifically, the Companies Act 1990 introducedeans by which a liquidator, or a
creditor or contributor, can bolster the assetshef company being wound up by
applying to the court for an order directing thatedated’ company should contribute
to its debts.

This can bring about a potentially quite dramagierfcing of the corporate veil’ that
otherwise gives each company in a group a sepkegaé identity. It seems that New
Zealand is the only other jurisdiction in the conmmaw world with a comparable
statutory provision. There seem to be no reportesks considering in detail the
proper application of the Irish section.

The section is now re-enacted as section 599 oCtimapanies Act 2014. Under the
section, in deciding whether it is just and equéaio make an order, the court has
regard to —

» the extent to which the related company took parthe management of the
company being wound up;

* the conduct of the related company towards theitorsdof the company
being wound up;

% Section 613. The provision defines the relatiomtgtween holding company and subsidiary in the
present tenseif; in the course of winding up a company whih subsidiary of another company, it
appears that ...)!

2" Section 610.

%8 Section 608.

% Le Chatelaine Thudichum Ltd v. Conwja@10] 1 IR 529Re Devey Enterprises Ltd. v. Devey
[2012] 1 IR 127.

0 Section 604.

Pagel9 of 23



» the effect which the order would be likely to hawme the creditors of the
related company.

An order is not to be made unless the court isfsadi that the circumstances giving
rise to the winding up of the company are attribléao the actions or omissions of
the related company.

The section states that it is not just and equetédlmake an order if the only ground
for making the order is the fact that the compamg wnelated, or that creditors of the
company being wound up had relied on the factahather company was related.

In the D&l Committee on the Bill, on thé" @arch 1990, the then Minister Des
O’Malley said of the section (which was at thagstaection 118 of the Bill):

“I think | should say a few general words aboutti®ec118 to try to put it into

context because it is, perhaps, a bit more diffitaufollow if you do not have

the context. We are all aware of situations that @ado arise with groups of
companies whereby the separate legal identity ch e@ember of the group is
really only a facade, with the various group com@sibeing run by the same
people, effectively, as one company. The courtehavrecent years, shown
an increasing willingness to lift the veil of sepi@r legal identity in such
circumstances and all we are really doing heretigng this within a statutory
framework. Section 118, therefore, will enable ¢bert, on the application of
the liquidator or a creditor or contributory of acympany that is being wound
up, to order that any related company should papediquidator an amount
equivalent to the whole or part of all or any oé tebts provable in the
winding-up.

“Let me say, however, this will not lead to anyauatic stripping away of
the separate legal identity of related companias.tii@ contrary, it is clear
from the section that the mere fact that the congsaare related will not be a
ground for an application under the section. Thegyoof the court here will
be discretionary, first, whether to make a relatechpany liable in the first
place and, secondly, the extent to which it shdaddmnade liable. The basic
test that the court will apply is the familiar juetd equitable one. Subsection
(2) follows on from this and gives guidelines foetcourt to follow in this
respect, while subsections (3) and (4) specifyousrisituations where the
court cannot make an order ...

“[Replying to John Bruton TD:] | would suggest tha look at section 30 of
the Companies (Amendment) Act, 1980 of New Zealaritere a new section
315a is inserted by that section of the New Zealacid and it is very similar

to this one. This section largely codifies intotgtary form, or is intended to,
a number of judgments which have been deliveretienHigh Court and the
Supreme Court here in recent years. The chief efi®im a judgment of Mr.

Justice Costello ilPower Supermarkets Ltd v. Crumlin Investments Iod a
Others delivered on 22 June 1981.”

While the section is certainly very similar in tesrms to what is now section 2710f
the New Zealand Companies Act 1993, it also echassDeputy O’'Malley said,
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earlier and indeed subsequent case*laBection 599 gives specific and detailed
statutory expression to the principles expressdhisncase law.

As | noted, we still await an authoritative Irishbdgment on the circumstances in
which a contribution order will be made as betweslated companies. What we do
know, however, is the legislative policy behind tpeovision. The similar New

Zealand provision had its origin in a recommendatiothe 1973 Final Report of the
Special Committee to Review the Companies Act (Mhacarthur Committee),

responding to a submission that in at least twenecases well-known public
companies had abandoned their subsidiaries.

It is clear that a contribution order is not meratyadministrative or procedural order
but that it affects the substantive rights of thpa#dies interested in the winding up of
a company subject to such orders. As one New Zeéalatge put it “Obviously, it
contemplates a departure from the priorities ladml in the Companies Act 1955. |
think Parliament intended the Court to have theadest discretion to effect a result
which accords with common notions of fairness intla circumstances, bearing in
mind the cardinal principle of insolvency adminggton, that there shall be equality
among creditors of the same standing.”

A court, in considering making a contribution ordaust determine whether it is ‘just
and equitable’ to do so. Although the legislature®oth Ireland and New Zealand
provided a number of similar factors for the cdortonsider, the circumstances that
will amount to just and equitable remain unceriaithe absence of an authoritative
Irish judgment. The New Zealand courts have dismlissnumber of relevant factors,
including:

* whether directors of the subsidiary acted in thapacity or rather as
employees of the parent

* whether they distinguished between the best intexd#ghe subsidiary and the
parent

» whether the subsidiary had financial capacity toticme to trade separately

» whether a parent’s conduct had indicated thabadtbehind the subsidiary.

» the interests of shareholders versus those oftorsdi

* the intermingled nature of the business

* whether the actions of the parent led directly e fiquidation of the
subsidiary

» the group’s conduct towards its creditors.

Duty to report on conduct of directors of insolvent companies

It should be noted that in a winding-up of an insot company, the liquidator is

obliged to provide, within six months of appointtiea report to the Director of

Corporate Enforcement on the conduct of the direcbd the company and to assist
the Director in carrying out his functiotis

31 power Supermarkets Ltd v Crumlin Investments(Uttreported, High Court, Costello J,"33une
1981);Fyffes plc v DCC pl§2005] IEHC 477.

% Re Home Loans Fund (NZ) L{#i983) 1 NZCLC 95,073, 9583.

% Section 682.
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The liquidator is also required to make an applecato the High Court for the
restriction of each of the directors of the compamjess the Director of Corporate
Enforcement has relieved the liquidator of the gdtion to make the applicatith

The Court may order that the person who is theestilgf the declaration should pay
the cost of the application and the whole of thst€@nd expenses incurred by the
applicant in investigating and collecting evidenteespect of those matters

Conclusion
Companies go out of existence through the procédseimg put into liquidation.
Company assets are collected and disposed of akshlting proceeds are applied
in discharging company debts and liabilities. Qartdaims such as taxes and some
payments to employees are ranked in priority andtrne paid before all other debts,

Naturally, where a company is insolvent, not afiditors will be paid in full. Hence
the importance of ensuring that there has beerdésling with the company’s assets
and that all property that should be availabléhliquidator can be used to discharge
the company’s debts.

The provisional liquidators in this case are acturgler the valid authority of the
High Court order appointing them. Statutory obligas under Part 11 of the
Companies Act 2014 are imposed on the liquidatbine High Court will supervise
the liquidation in the ordinary way.

In an appendix to the report of the joint provisibhquidators handed into court on
the 8" July, under the heading “Matters to be investidiatthey stated that they have
received correspondence from concession holders cagditors raising issues of
concern, including payments to and any transactwita associated or related
companies in the lead up to the winding up petjttbe conduct of the directors of the
trading company in the lead up to the presentasiotme winding up petition; recent
payments from the trading company’s bank accound the application of the

proceeds of insurance claims made following theding of the Clerys store in 2012.
They stated that: “If appointed as liquidators wél wonduct a comprehensive
investigation of the above matters and investighte conduct of all persons who
acted as Director of the Company within 12 montfgro the liquidation.”

| would stress that the reference to investigativegconduct of directors is a reference
to a normal function of a liquidator of an insolv@mpany, under sections 682 and
683, noted above. The High Court ordered that batiBrydie and Mr Conney, who
had served as directors of the trading companieks than one day, and its previous
directors should make and file in court a statenasrib the affairs of the company.

We are at a very early stage in the Clerys liquidaénd, as | have been at pains to
emphasise, the full facts have yet to emerge amtaeations from those involved
have yet to be heard.

34 Section 683.

Page22 of 23



Given the status that the Minister for Social Petta will acquire as a preferred
creditor in the winding up, she and her advisetsmwai doubt subject the transactions
involved and the proceedings as they unfold tofalserutiny. She will be armed

with legal advice as to both the facts and to thetential legal implications for her as
Minister and for the taxpayer.

The extent to which the various rules of company tia which | have referred in this
report will be relevant to the Clerys liquidationliwbe only be known when the
liquidators explore the corporate structure an@meectivities of the company. It will
be for the liquidators and/or any creditor to méhkeir case in due course, when the
facts become better established.

In general terms, | can report that the law doekemramedies potentially available
where the use of a corporate group structure sesulprofits and assets being kept in
one company while losses accumulate in anothertfanohsolvent loss-making entity
is then liquidated.

However, it is too early in the process to judgeethler those legal provisions will
have any relevance in this liquidation. We do nett khow, therefore, whether rules
enacted by us as legislators to achieve a certgrome in certain cases will in fact
be tested in this case.

My provisional opinion, at this preliminary stage,that we have as yet no reason to
believe that the measures | have listed are inadedo ensure the intended policy
outcome: to ensure, in other words, that all tree@sthat should properly be available
to the liquidators of a company can be recoverethem.

If it emerges that this is not so, then clearly skkepe and impact of these important
provisions will need to be reviewed.
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