Caibidil a D6
An Cas 6 Thaobh Cosc ar Dhiolachan Faoi
Chostas - 1956 go dti 1987

2.1 Réamhra

Tagraitear de ghnath don chosc a tugadh isteach i reachtaiocht na hEireann
don chéad uair in Ordu um Earrai Grésaera 1987 mar an ‘cosc ar dhiolachan
faoi chostas’.

Is minic tri dhearmad go nglactar leis an téarma mar rud a chiallaionn nach
féidir le miondioltéiri tairgi a dhiol le tomhaltéiri ar phraghas nios isle na an
méid a d’ioc siad (na miondioltairi) orthu.

Bitear an-trina chéile faoin gcur sios michruinn sin agus ta sé tabhachtach
mar phointe tosaigh ag aon phlé ar an gceist seo tuiscint a fhail ar naduar an
choisc in Ordu 1987.

Lena ra ar bhealach nios simpli, is mar seo a leanas a chuirtear &, in Airteagal
11 den Ordu um Earrai Grosaera :

“....a retailer shall not sell grocery goods...at a price that...is less than
the net invoice price of the goods (including value added tax).””

Mar sin féin, ta s€ mar choinnioll beacht ag Airteagal 2 (2) den Ordu conas a
riomhfai ‘glan-phraghas ar an sonrasc’ agus ta forail shainiuil ann leis sin:

“ ...no account shall be taken of discounts, rebates or other deductions
which are not entered on the invoice in cash terms as deductions from
the sum due to the supplier or wholesaler.”

Tugtar ‘lascaini nach mbionn ar an sonrasc’ ar an gcineal lascaine a gcuirtear
sios orthu san fhorail seo agus is gné den tradail iad le fada an I4. Airitear leo
de ghnath lascaini toirte agus dilseachta a thugann an solathréir don
mhiondioltoir ag deireadh tréimhse tradala (b’fhéidir ag deireadh raithe no fiu
amhain ag deireadh na bliana). Agus mar gheall orthu sin, ni minic go
dtaispeantar ar an sonrasc a thugann déantusoir né mordhioltéir do
mhiondioltéir grosaera fiorchostas na n-earrai ata a solathar.

Sampla simpli na ait a gceannaionn miondioltoir bosca arbhar bricfeasta 6
sholathroir agus tugtar sonrasc dé a thaispeanann costas an arbhair sin mar

' s sliocht é seo as Airteagal 11 den Ordu um Chleachtais Srianta (Earrai Grésaera), 1987, I.R. Uimh
142 de 1987. Moltar do Iéitheoiri ar mian leo tuiscint nios iomlaine a fhail ar an Airteagal é a Iéamh ina
iomlaine (féach Aguisin a hAon). Ciallaionn ‘praghas ar an sonrasc’ afach, sa chomhthéacs seo, an
praghas a thaispeantar ar an sonrasc a thaigheann an miondioltéir 6 sholathréir maidir leis na hearrai a
bhionn i gceist.



€1. Ta sé mar choinnioll ag an dli nach féidir leis an miondioltéir an t-arbhar
sin a dhiol anois leis an tomhaltéir ag nios 10 na €1.

Mar sin féin, ma thugann an solathréir, an tseachtain seo chugainn, lacaiste
15¢ don miondioltéir ar an mbosca arbhair, ansin ni chosnaionn an bosca air
ach 85c. Faoin dli mar a sheasann sé, afach, ni ceadmhach fos don
miondioltdir sin an bosca arbhair a dhiol ag nios 1t na €1.

Mar sin déantar tagairt nios cirte don chosc in Ordu 1987 mar chosc ar
dhiolachan faoin nglan-phraghas ar an sonrasc.

Cé gur tugadh an cosc isteach don chéad uair i 1987, téann a bhunus siar
nios faide na sin — go dti 1955 nuair a chuir an Coimisiun Coir-Thradala tus
lena fhiosruchan faoi sholathar agus imdhail tairgi grésaera. Bhi an fiosruchan
sin chun leagan amach an chéad Ordu um Earrai Grosaera a stiuradh i 1956.

2.2 Cothabhail Praghsanna Athdhiolta

Bhain Tuarascaéil 1956 an Choimisiuin Coir-Thradala den chuid is mé leis an
gceist a bhain le cothabhail praghsanna athdhiolta (CPA), cleachtas a bhi
forleathan sa tionscal ag an am agus a bhain le déantusairi, solathroiri n6
cumainn mhiondiola a bheith ag leagan sios iosphraghsanna faoi nach
bhféadfai roinnt tairgi grésaera, né nach ndéanfai, iad a athdhiol — bhi sé
amhlaidh i gcas moérdhioltora a bheadh ag diol le miondioltéir né6 miondioltoir
a bheadh ag diol le tomhaltdir.

Fuair an CPA amach gur chuir an cleachtas srian le hiomaiocht praghsanna
agus nach raibh sé ‘not in the public interest.”> Mhol siad go gcuirfi cosc air.

Nior mhol an CPA cosc ar mhiondioltoiri a bheith ag diol faoi chostas ar an
mbunus ‘s not necessary at present®. Mar sin féin, mhol an Coimisitn
‘having regard....to conditions generally in the trade,” go mbeadh solathraoiri i
dteideal solathairti a shiarchoinneail 6 aon mhiondioltéir a bhi ag diol earrai
faoi chostas.

Ba chéim mhor i stair agus i bhforbairt thradail grosaera na hEireann é an
deireadh a cuireadh le cothabhail praghsanna athdhiolta mar thoradh ar
Thuarascail 1956. Ta an cleachtas 6 choimirce an dli riamh 6 shin agus ta
cosc air faoi lathair i ngach earndil den gheilleagar ag foralacha Acht
lomaiochta 2002.# Sa Riocht Aontaithe cuireadh deireadh leis an gcleachtas
cothabhail praghsanna athdhiolta leis an Resale Prices Act i 1964 ach is i
ndiaidh diospoireachta pholaitiula teasai ar an abhar a tharla sé sin,
diospdireacht a bhi ag dul ar aghaidh go fiachmhar 6 dheireadh an Dara

2 Tuarascail Fiosruchain CCT, 1956, Ith 123, Para 182.

3 Tuarascail Fiosruchain CCT, 1956, Ith 125, Para 183.

“Alt4 (1) (a) den Acht lomaiochta, 2002 (Uimh 14 de 2002) a chuireann cosc ar chleachtais a
‘shocraionn praghsanna ceannachain né diolachain go direach né neamhdhireach né aon
choinniollacha tradala eile.”
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Cogadh Domhanda. Ta cosc freisin ar an CPA i gcuid mhaith geilleagar
forbartha agus san iarthar mar chleachtas frith-iomaiochta.’

Tomhais ar chomh mor agus ata cursai athraithe le 50 bliain anuas na, faoi
dhli na hEireann, d'fhéadfadh daoine a bhionn i mbun gniomhaiochtai den
sort sin sa 14 ata inniu a bheith ciontach as cion choiritil.®

Mar sin féin, ta sé raite gurb ionann an cosc reatha ar dhiolachan faoi ghlan-
phraghas ar an sonrasc agus foirm cothabhala praghsanna athdhiolta.
Imscrudaitear an argdint sin in Alt 6.6 thios.

2.3 Aighneachtai chuig Fiosruchan 1956

Déanfaimid imscrudu sonrach thios ar thorthai agus ar choncluidi Fiosrachan
1956 an CCT ar an abhar. Ar nddigh, caithfidh tuiscint a bheith ag dul leis an
imscrudu sin go bhfuil imthosca eacnamula agus struchtar thradail earrai
grésaera an-difridil anois thar mar a bhi siad sna 1950aidi. Mar sin féin, is
beag athru a bheidh tagtha ar na bunphrionsabail eachnamaiochta sa tréimhse
idir an da linn agus, mas aon rud, ni dhéanann an tabhacht ata ag baint nios
mo na riamh le hiomaiocht i gcas feidhmiu gheilleagar nua-aimseartha ach na
hargainti in aghaidh cothabhail praghsanna athdhiolta a neartu tuilleadh.

As na ceithre dhéantusoir déag is fiche a thug fianaise d’Fhiosruchan 1956,
‘duirt n6 mhol’ seisear acu praghsanna ag ar chéir do mhordhioltéiri a guid
tairgi a dhiol le miondioltoiri. | gcomparaid leis sin, thug seacht nduine is fiche
acu le fios ‘ar bhealach amhain no ar bhealach eile na praghsanna a
ghearrfaidh miondioltéiri....” ar thomhaltéiri.” (line curtha faoi istigh).

Dealraionn sé go raibh éagsulacht ag baint le chomh mér agus a braitheadh
na praghsanna a ‘duradh’ né a ‘moladh’ (go hairithe praghsanna miondiola)
mar phraghsanna ‘socraithe’ ach chuir roinnt déantusdiri coinnioll san
aireamh ina gcuid sonrasc ag éileamh ar mhiondioltoiri suil a choinneail ar a
gcuid praghsanna sainiula. Thug déantusoir amhain ‘lascaine substainiuil’ do
mhiondioltéiri as seasamh leis na praghsanna a bhi molta.?

Dealraionn sé, ar an ldmh eile, go ndearna RGDATA?® iarrachtai moéra lena
chinntiu go ndearnadh cothabhail ar phraghsanna miondiola. Cuirtear sios go
sonrach ar na hiarrachtai sin i dTuarascail 1956. Airiodh leis na beartais sin
fail réidh le comhaltai ar theip orthu cloi le polasai cothabhala praghsanna an
Chumainn agus stocaireacht a dhéanamh chun go ndéanfadh déantuséiri
baghcat ar mhiondioltoiri a bhi pairteach i ngearradh praghsanna.

® Nuair a labhraimid ar chothabhail praghsanna athdhiolta sa chomhthéacs seo tagraimid do ios
chothabhail praghsanna athdhiolta — .i., an cleachtas le hiosphraghas faoi nach caéir tairge a thairiscint
le hathdhiol a shonru.

® Alt 8 den Acht lomaiochta 2002

" Tuarascail Fiosruchain CCT, 1956, Lth.67.

8 Tuarascail Fiosruchain CCT, 1956, Para. 99, Lth. 68.

® Bunaiodh RGDATA i mBaile Atha Cliath i 1942 agus, dar le Tuarascail CCT (Lth.39) ba ionann &, i
1956, “agus ceann de na cumainn tradala is moé sa tir.”
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Faoin gceannteideal “Maintained Prices Protect Consumers”, chuir RGDATA
€ seo isteach chuig an CCT ““Quality and service should be the determining
factor’ agus ansin duirt siad mar seo a leanas:

“...if there is no standard or maintained price, then the price payable
will fluctuate from seller to seller and from place to place. This results
in a further phase or step being interposed, in the mind of the
consumer, between his comparing and selecting the product and its
purchase. The potential consumer will, consequently, seek to locate
where the article is sold at the cheapest price. In such circumstances,
considerations of quality and service must, of necessity, be relegated
to a secondary position as an influence on the consumer, who will now
the more be motivated by cheapness of price in the making of his
choice”.

Bhi sé soiléir 6n aighneacht a chuir an Cumann isteach chuig Fiosruchan
1956 nar thacaigh siad ach le cothabhail praghsanna i ndail le ‘earrai branda’
ar chuir siad sios orthu mar “...those goods which, mostly foodstuffs, are
manufactured or processed, are of standard size, weight or quality, and have
a published or advertised price.”"’

Tugann Tuarascail CCT ar aird ag alt 120 (Lth 84) cé gur ghlac RGDATA go
toillteanach leis gur chéir go mbeadh iomaiocht praghsanna ann i gcas tairgi
eile (earrai “saor in aisce”, mar a tugadh orthu), rinneadh amhlaidh faoi réir ag
an gcoinnioll nach mbeadh aon diolachan treoir-chaillteanas ann agus “...it
would be considered unfair, for instance, to sell imported brands below the
wholesale price...”

Léiriodh na polasaithe thuasluaite sna rialacha céir-thradala a moladh a chuir
RGDATA chuig Fiosrichan CTT lena mbreithnid. Airiodh leo sin reachtaiocht
a dhéanamh do chothabhdil praghsanna athdhiolta agus forail “No grocer
may engage in “loss-leader” selling by which is meant the retailing of goods at
cost, less than cost, or at a price less than that which would include a
reasonable profit for the distributor.”

Is léir 6 aighneacht RGDATA chuig fiosruchan 1956 gur fhéach siad ar RPM
mar rud riachtanach lena chinntiu go leanfadh grosaera an teaghlaigh i mbun
oibre. Duirt siad maidir le gearradh praghsanna, ‘particularly effects the
medium-sized or family grocers, who have not the advantage of strong
financial backing and, therefore, cannot afford to suffer the loss of (sic)
reductions in their meagre profits.”’

Dar le Tuarascail 1956, ta sé raite ag an gCumann chomh maith go raibh “too
many retail outlets for groceries and provisions in Ireland’ agus mhol siad
coéras ina gclarofai siopai grésaera sa Stat ait a dtabharfai deis do
thradalaithe a bhi cheana ann fanacht i mbun an ghné ar an gcoinnioll go
gcomhlionfaidis rialachain slainteachais ach go mbeadh iontrail chuig an

10 Aighneacht an RGDATA chuig an CCT, arna fhoilsit in Aguisin Il de Thuarascail Fiosrichain an
CCT, 1956, Lth. 140
1 Aighneacht RGDATA arna fhoilsiu i dTuarascail Fiosruchain an CCT, 1956, Lth.148.
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tradail amach anseo bunaithe ar ‘“training, knowledge, skill and financial
stability.” 1

Bhi eagraiocht eile ann a bhi ag déanamh ionadaiochta ar thradail earrai
groésaera miondiola in Eirinn i 1956 agus ba é sin Cumann Grésaeiri Airgid.
Bhi an seasamh a bhi acusan i leith CPM an-difriuil 6n seasamh a bhi ag
RGDATA. Bunaiodh an Cumann in Eanair, 1955 chun troid in aghaidh lucht
freasura a bpolasai féin praghsanna a laghdu ar raon leathan earrai ‘in the
interests of their business.”

Ba € polasai Chumann Groésaeiri Airgid na ‘the individual retailer should
determine his retail prices on the basis of the nett (sic) cost of the 9oods to
him having regard to such factors as demand and rate of turnover.”” Thainig
an CCT ar an gconcluid afach nach raibh comhaltai an Chumalnn i mbun
diolachan faoi chostas ach go raibh corrlach caol acu ar dhiolachain.’

2.4 Concluidi & Moltai Fhiosruchan 1956

Bhi aird ag an gCoimisiun Coir-Thradala, agus breithniu @ dhéanamh aige ar
na haighneachtai éagsula a rinneadh leis, narbh iontas ar bith € go raibh
iomaiocht praghsanna mar a bhi i bhfeidhm i gcas tradail grosaera ag an am,
dirithe den chuid is mé ar “earrai saor in aisce”, i mbeagan focal na hearrai
sin nach raibh faoi réir ag cothabhail praghsanna athdhiolta.

Ar an lamh eile, breithniodh go raibh tairgi a raibh praghsanna miondiola
socraithe ag gabhail leo tarraingteach do lucht siopai agus duirt an CCT:
“Hence resale price maintenance is a factor making for an increase in the
number of outlets....”

Mar thoradh air sin, thainig an CCT ar an gconcluid cé gur thug cothabhail
praghsanna athdhiolta deis, agus fit amhain gur spreag sé, stortha nua
oscailt suas, chuir sé deireadh ar fad beagnach le hiomaiocht praghsanna
san ait mhargaidh agus, go hiorénach, bhi sé nios deacra mar gheall air sli
mhaireachtala a shaothru sa tradail mar thoradh ar chomh scaipthe agus a
bhi laimhdeachas i measc lion nios mé siopai.

Dhiultaigh an Coimisiun argointi go raibh iomaiocht praghsanna go dona le
haghaidh na tradala agus go gcuirfeadh sé go leor grésaeiri amach as gné.
Ghlac siad leis an tuairim da mbeadh an scoéip le haghaidh iomaiocht
praghsanna “...were extended by the abolition of resale price maintenance to
include a much wider range of goods than at present, the pressure of price
competition by being more d/ffused would tend to become less severe on
particular groups of commodities.”

"2 Tyarascail CCT, 1956, Lth.45
'® Tuarascail CCT, 1956, Lth.51
" Tuarascail CCT, 1956, Lth.52
'® Tyarascail CCT, 1956, Lth.117
'® Tuarascail CCT, 1956, Lth.122

13



Thainig an CCT ar an gconcluid “...The Commission are of opinion that the
enforcement of resale price maintenance in the grocery trade by collective
action restricts competition and operates against the public interest and they
recommend that it should be prohibited.”””

Lean an CCT air agus dhiultaigh sé éileamh RGDATA le haghaidh
smachtbhanna reachtach i leith an chleachtais (rinne sé amhlaidh i gcas an
éilimh a rinne siad le haghaidh céras clariuchain Stait i gcas siopai grosaera).

Thug an Coimisiun afach, aitheantas don riachtanas a bhi le roinnt cosainti a
thabhairt chun solathar a dhéanamh in aghaidh an bhaoil a bhi le “dian-
iomaiocht praghsanna” sa mhar%gadh i ndiaidh coisc a bhi curtha ar
chothabhail praghsanna athdhiolta.™®

Cé gur thainig an Coimisiun ar an gconcluid nach ndealraiodh go raibh
diolachan faoi chostas cleachtaithe “to any significant extent”® agus
dhiultaigh siad freisin éilimh ar chosc ar dhiolachan faoi chostas mar rud “not
necessary at present”*° mhol siad “...that a supplier ... be allowed to withhold
supplies from any retailer who sells a [branded] product...at a price lower than
its price to retailers...before the deduction of any additional quantity discounts
which may be applicable to the product.™’.

Ag breathnu siar, d’fhéadfai féachaint anois ar an moladh sin mar an chéad
chéim i dtreo coisc ar dhiolachan faoi chostas.

Cuireadh moltai an CCT i bhfeidhm tri Ordu um Earrai Grosaera 1956/°58
(féach Caibidil a hAon). Duirt Sean Lemass, an tAire Tionscail & Trachtala a
bhi ann ag an am, le linn d6é a bheith ag cur deiridh lena dhara 6raid Dala
dara céime ar an mBille chun na hOrduithe a dheimhniu,:

“It has been strongly urged that resale price maintenance at the retail
level should not only be permitted but be made enforceable by law, or,
alternatively, that the law should provide that all retailers must take a
minimum margin of profit on wholesale prices. | must make it clear that
| reject both of these proposals. | think that the case for resale price
maintenance in the grocery trade has been thoroughly demolished by
the Fair Trade Commission and | agree entirely with the commission’s
view that this practice is contrary to the public interest and that it should
be prohibited. | am satisfied also that the notion of a legal mark up on
wholesale prices is completely impracticable. | cannot conceive of any
system to be enforced by law which would work and which would be
fair to all concerned.”??

7 Tuarascail CCT, 1956, Lth.123.
'® Tuarascail CCT, 1956, Lth.124.
' Tyarascail CCT, 1956, Lth. 117.
2 Tyarascail CCT, 1956, Lth. 125.
2! Tyarascail CCT, 1956, Lth.125.
2 Diospéireachtai Dala, Imleabhar 171, Col 652, 12 Samhain, 1958.
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Bhi an deireadh a cuireadh le Cothabhail Praghsanna Athdhiolta in Ordu
1956 ar cheann de na tionscnaimh pholasai ba thabhachtai a bhi ann ag an
am agus ba thréimhse an-chinnitnach i 6 thaobh teacht chun cinn thradail
earrai grésaera na hEireann. D’oscail sé an bealach 6 thaobh iomaiocht
praghsanna nios mo, spreag sé éifeachtulachtai ag gach leibhéal den
tslabhra imdhailte, sholathair sé rogha nios mé do thomhaltéiri agus thug sé
deis don tionscal dul in oiritint, nuachéirit a dhéanamh agus forbairt ar
bhealach nach bhféadfai a dhéanamh murach sin.

2.5 Fiosruchan 1966
Bhi go leor forbairti san earnail sna chéad deich mbliana eile.

Nuair a d’oscail H. Williams a gcéad ollmhargadh in Eirinn, ar Shraid Anrai i
mBaile Atha Cliath, i 1959, duirt tuairisci nuachtain ag an am nach raibh ciall
ar bith leis, nach mbeadh aon toir ar féin-seirbhis agus nach bhfagfai oiread is
tairge amhain ar na seilfeanna.

Faoin mbliain 1966, 10 mbliana 6 Thuarascail an CCT agus 6 rinneadh an
chéad Ordu um Earrai Grésaera, bhi olimhargai mar ghné thabhachtach den
ghné miondiola. Ceann de na torthai a bhi ag an bhforbairt seo na gur thainig
grupai ceannachain chun cinn a bhunaigh mordhioltoiri agus miondioltoiri
chun a gcuid cumhacht ceannachain a chonascadh, chun dul i mbun
cainteanna le solathréiri agus mar sin a gcumas chun iomaiocht a dhéanamh
a fheabhsu. Go deimhin bhi tus curtha le tradail ar a leithéid de shambhail i
mBaile Atha Cliath chomh luath le 1954. Bhi breis is 70 comhalta ag obair i 85
siopa miondiola ag Allied Dublin Merchants (ADM) agus bhi siad bunaithe
mar chomharchumann chun feidhmiad mar sholathroir earrai grosaera
mordhiolta. Ni raibh aon duine in ann comhaltacht a ghlacadh i ADM ach
amhain comhaltai de chuid RGDATA. Nios déanai, bunaiodh Merchant’s
National Co-operative Ltd (MNC) chun freastal ar riachtanais ghrosaeiri
lasmuigh den phriomhchathair.?®

Thainig an tsamhail “ioc & iompar” chun cinn freisin le linn na tréimhse seo
inar tairgeadh praghsanna géara do mhiondioltéiri a d’ioc as na tairgi le
hairgead tirim agus a rinne a gcuid socruithe seachadta féin.

| 1966, chinn an CCT, mar fhianaise ar fhorbairti den sért sin, go mbeadh sé
oiriinach athbhreithnid a dhéanamh ar fheidhmid na nOrduithe um Earrai
Groésaera.

San aighneacht a chuir siad mar thoradh air sin chuig an gCoimisiun, rinne an
RGDATA an argoint go raibh Orda 1956 miéifeachtach mar gheall go raibh
drogall ar dhéantusoiri solathairti a shiarchoinneail 6 mhiondioltéiri a dhiol ag
‘praghsanna a bhi an-iseal agus nach raibh ga leo.” | dteannta an da
chumann mérdhiolta a rinne aighneachtai,?* d’iarr RGDATA aris eile go gcuirfi
cosc ar dhiol earrai grésaera ‘faoin bpraghas moérdhiolta.’

%% Tuarascail ar Athbhreithniu an CCT, 1966, Alt. 11, Lth.9.
24,Cumann Groésaeiri Mérdhiola, Impértalaithe & Imdhailitheoiri agus Cumann Grésaeiri Mérdhiola na
hEireann.
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2.6 Concluidi & Moltai Fhiosruchan 1966

Rinne an CCT a chuid taighde féin agus thainig siad ar an gconcluid “...the
frequency of sales of groceries below wholesale prices is low, and...such
sales are usually confined to a limited range of products.” Agus duirt siad
freisin: “If firms were to engage for an indefinite period in the sale of an
extensive range of groceries at uneconomic prices, the financial
consequences would be bound to be serious, and the firms would ultimately
become insolvent.”

Mar thoradh air sin bhi, dar leis an CCT, *“...no necessity at the present time
to consider the adoption of further measures in relation to excessive price
competition.”?°

Mar sin, dhiultaigh athbhreithnid 1966 ar fheidhmiu na nOrduithe um Earrai
Grosaera an nodisean a bhain le cosc ar dhiolachan faoi chostas agus ni
dearnadh aon athruithe ar Orduithe 1956 na 1958.

2.7 Fiosruchan 1970 agus Tuarascail Choimisiun Coair-
Thradala 1972

Sna blianta ina dhiaidh sin, lean an CCT ag fail raon gearan ¢ fhoinsi éagsula
maidir le cleachtais michair, lena n-airitear iomaiocht praghsanna michair, sa
tradail earrai grosaera miondiola. | mi Dheireadh Fémhair 1970, thionscnaigh
an Coimisiun fiosruchan poibli nua maidir le solathar “grocery goods for
human consumption.” Mar thoradh air sin tugadh Tuarascail don Aire
Tionscail & Trachtala dar data Bealtaine, 1972.

Faoin mbliain 1972, ba iolraigh a bhi in ollmhargai (arna sainmhiniu ag an
CCT mar eagraiochtai a raibh nios mé na tri shiopa acu)®, bhi ionaid
siopadodireachta tagtha chomh fada le hEirinn, agus bhi hipearmhargai agus
stértha lascaine mar ghné den tradail i margai thar saile agus bhi feidhmiu
siombail (n6é dioluine) ag teacht chun cinn nuair a sheol an grupa
ceannachain ADM oibriocht Londis in Eirinn.?’

Fuair an Fiosruchan CCT is déanai roinnt gearan faoin gcleachtas a bhain le
diolachain faoi chostas agus d’fhéach an CCT ar an abhar go sonrach.

Bhi méramh moér finnéithe ag an bhFiosruchan (seachas na hiolracha ach
lena n-airitear déantusoiri, miondioltoiri agus cumainn thradala) in aghaidh
diolachan faoi chostas agus mhol siad go gcuirfi cosc air sa dli. Mhol
RGDATA agus an grupa ceannaitheoiri MNC gur choéir cosc a chur ar

% Tyarascail ar Athbhreithnit an CCT, 1966, Alt. 8, Alt.8 & Alt 12, Lth.9.

% Tyarascail Fiosrichain an CCT, 1972, Alt 52, Lth.29.

o Thug Tuarascéil Fiosruchain an CCT, 1972 ar aird ag Alt 69, Lth.34 “At the time of the launching of
the Londis operation, the members engaged in a vigorous campaign of promotion and advertising,
including the sale of certain goods below purchase price.”
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dhiolachain faoina bpraghas ceannachain méide corrlach 5%*® ar an mbunus
go raibh diolachain faoin leibhéal sin in ann an oiread dochair a dhéanamh do
mhiondioltéiri beaga agus a bhi diolachain faoi chostas.?®

Bhreithnigh déantusoiri go hairithe go raibh na cumhachtai a bhronn Ordu
1956 orthu solathairti a shiarchoinneail mi-oiriinach agus go raibh sainmhiniu
‘praghas mordhiolta’ “...unreasonable and contrary to the interests of the
consumer...”°

Rinne iolraigh cosaint ar dhiolachan faoi chostas ag an bhFiosruchan mar
uirlis margaiochta dleathach, ar nds caiteachas ar fhégraiocht agus ar chur
chun cinn.*' B’fhearr le Cumann Mna Ti na hEireann ‘no below cost selling’
agus ‘fix(ed) maximum retail prices.”®> Ni dhearna an aighneacht thar ceann
Chumann na dTomhaltoiri aon tagairt don cheist.

2.8 Concluidi & Moltai Thuarascail 1972

Ta concltidi an CCT® ar an gceist a bhain le diolachan faoi chostas
tabhachtach agus is fiu aird a thabhairt air.

Chreid an CCT mar thoradh ar chosc a fhorfheidhmiu “...formidable and
possibly insuperable, problems...”*. Duirt siad “In assessing a net purchase
price...” (i.e. to the retailer), “...the inclusion of rebates based on future
performance would be difficult...To exclude rebates would mean that the
figure for a particular outlet earning a rebate would not be a true net purchase
price...”

Duirt siad freisin: “It would be reasonable to assume that a prohibition on
sales below any price, however established, would be followed by pressure to
have that price raised one way or another. This is strongly suggested by the
proposal of RGDATA for the fixing of a margin of 5%."°

Ta tabhacht airithe ag baint le tuairim an CCT 6én imscrudu reatha a
dhéanaimid ar an gceist:

“Any officially prescribed margin would in effect constitute official resale price
maintenance. Indeed it is arguable that the prohibition of sales below any
base price would represent resale price maintenance; it would at least
represent a first step towards its reintroduction. This would amount to a major

%8 Tyarascail Fiosriichain CCT, 1972, Para. 203, Lth.87.

% Tyarascail Fiosriichain CCT, 1972, Para. 215, Lth.91.

% Tuarascail Fiosrichain CCT, 1972, Para. 204, Lth.87.

3! Tuarascail Fiosruchain CCT, 1972, Para. 210, Lth. 89.

%2 Tyarascail Fiosrichain CCT, 1972, Lth. 170.

33 Ba iad comhaltai an CCT ag an am na an tUasal John J Walsh, Cathaoirleach, An tUasal Patrick M
Lyons (a bhi mar Chathaoirleach nios déanai) agus Mary P Beirne Uasal, comhalta sealadach a cheap
an tAire chun criche an Fhiosruchain.

3 Tuarascail Fiosrachain CCT, 1972, Para. 218, Lth.91.

% Tuarascail Fiosrichain CCT, 1972, Para.219, Lth.92.
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reversal by the State of a policy which prepared the way for rapid progress in
the trade, which was beneficial to the consumer.”®

Lean an CCT air ag tabhairt ardmholadh do na buntéisti a bheadh ag
deireadh a chur le cothabhail praghsanna athdhiolta agus duirt go gcuirfeadh
cosc ar dhiolachan faoi chostas teorainn le “competition in prices which is vital
to trade.”™’

In aineoinn na nithe thuasluaite ar fad, lean an CCT ag tabhairt aitheantais de
go raibh gnéithe neamhinmhianta airithe ag an gcleachtas diolachan faoi
chostas, go hairithe go rabhthas ag tabhairt tuairim mithreoraigh faoi
phraghsanna sa siopa lenar bhain. Bhi sé raite cheana féin acu “The selling
of items below purchase price loses much of its impact unless such prices are
widely advertised.”®

Ag cur leis sin mhol an CCT freisin go gcuirfi i bhfeidhm cosc ar fhdgraiocht
miondiola (ni diolachan) a dhéanamh ar thrachtearrai le diol ag praghas nios
isle na an glan-phraghas ceannachain a d’ioc sé orthu.

Dar le moladh an CCT, bheadh cain le cur san aireamh sa ghlan-phraghas
ceannachain ach nior luadh aon rud faoi bhreithniu speisialta a dhéanamh ar
lacaisti amach anseo.** Mar sin féin, nuair a rinneadh ordd 1973 a
thabharfadh éifeacht don mholadh, bhi forail in Airteagal 6 nar choéir don
mhiondioltéir earrai a bheadh le diol a fhégairt ar phraghas a bhi nios isle na
an praghas “after the deduction of any discount...” ag ar cheannaigh sé iad.
Ni raibh sé soiléir conas a dhéanfai an forail sin a chur i bhfeidhm, da gcuirfi i
bhfeidhm in aon chor €&, i gcas lascaini a thairgeofai go siarghabhalach.

Chuir Orduithe um Earrai Grésaera 1973 cosc ar fhograiocht faoi chostas i
gcas abhair bhia amhain. Agus, as sin ar aghaidh, ni raibh feidhm leis an
gcumhacht chun solathairti a shiarchoinneail faoi Orduithe 1956 agus 1958
ach amhain i gcas earrai grésaera nach raibh aon bhia iontu. Tugann sé sin le
fios go mbreathnaiodh ar chosc ar fhograiocht faoi chostas agus ar an
gcumhacht solathairti a shiarchoinneail le diol faoi chostas mar eisiach go
hiomlan nd, ar a laghad, chonachthas nach raibh ga le ceann ait a raibh an
ceann eile i bhfeidhm.

Don tria uair i nios 10 na 20 bliain, dhiultaigh an Coimisiun Céir-Thradala ar
iarratais chun cosc a chur ar dhiolachan faoi chostas.

2.9 Fiosruchan 1975 agus Chéad Ordu 1978

| 1972, thainig an fhreagracht i leith na ceiste ar an gCoimisitin um

Chleachtais Srianta (CCS), a thainig in ait an CCT de bhun Achta um
Chleachtais Srianta na bliana sin.

% Tuarascail Fiosrachain CCT, 1972, Alt 221, Lth.92.
3" Tuarascail Fiosruchain CCT, 1972, Alt 223, Lth.93.
%8 Tuarascail Fiosruchain CCT, 1972, Alt 201, Lth.87.
3 Tuarascail Fiosruchain CCT, 1972, Alt 225, Lth.94
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| 1974 mhol an timscrudaitheoir um Chleachtais Srianta, An tUasal Austin
Kennan, don CCS fiosruchan a dhéanamh maidir le feidhmiu ranndga airithe
de na hOrduithe um Earrai Grésaera, go hairithe iad sin a bhain le sainmhiniu
earrai grésaera agus téarmai agus coinniollacha solathair. Nior thagair
Tuarascail Fiosruchain an CCS a rinneadh mar thoradh air sin, a cuireadh faoi
bhraid an Aire i mi na Nollag 1975, ar aon bhealach don cheist a bhain le
diolachan faoi chostas.

Mar a tugadh le fios i gCaibidil a hAon, nior tugadh éifeacht do na moltai a
rinneadh i dTuarascail 1975 ach amhain in ordu leasaithe a rinneadh i dtus na
bliana 1978.

2.10 Tuarascail Neamhfhoirmiuil 1978 an Choimisitin um
Chleachtais Srianta

Nios déanai ar an 28 Samhain, 1978, scriobh Cathaoirleach an CCS, an
tUasal Niall McLiam, chuig an Aire Tionscail & Trachtala, Desmond O’Malley,
TD, agus néta faoi iamh leis dar teideal “SITUATION IN THE GROCERY
TRADE”. Ni doiciméad foilsithe € an ndta sin agus mar sin nil sé le fail in
Aguisin a Cuig den Tuarascail seo.

Le linn 1978, dhiultaigh déantiséir bia na hEireann solathairti a
shiarchoinneail 6 ollmhargadh a raibh liomhainti déanta faoi ag daoine eile sa
tradail go raibh sé ag diol faoi chostas. Tharla agéid mar gheall air sin, agus
rinne mordhioltoiri agus grupai miondiola neamhspleacha baghcat ar an
déantusoir sin. D’éirigh le hidirghabhail a rinne an CCS stop a chur leis an
mbaghcat ag feitheamh ar chainteanna leis na pairtithe san agoid.

Dealraionn sé gur bhain cuid den deacracht a tharraing an baghcat ar an
gcéad dul sios, mar a luadh in Alt 2.8 thuas, leis nach raibh feidhm nios moé
leis an gcumhacht solathairti a shiarchoinneail i gcas tairgi bia mar thoradh ar
na leasuithe a rinneadh ar na hOrduithe um Earrai Grésaera i 1973. Ceann
de na réiteacha a aithniodh i gcainteanna idir an CCS agus na pairtithe san
agoid na “an amendment of the Groceries Orders to make it legal again for
manufacturers to withhold supplies from outlets selling at or below cost. 0

Ta sé soiléir chomh maith céanna 6 thuarascail an CCS ar an gceist gurbh é
an t-athru sin an t-ios athru a bhi an tradail a iarraidh chun réiteach a fhail ar
rud a bhi ina ghéarchéim anois. Mar sin féin, is cosuil go mba Iéir 6n tradail
gur mhian leo forfheidhmiu éifeachtach a fheiceail ar an dli i ndail le fograiocht
faoi chostas.

0 Feach Aguisin a Clig.
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2.11 Moladh chun usaid a bhaint as "Glan-Phraghas ar an
Sonrasc" mar Shainmhiniu ar Chostas

Mhol an CCS roinnt athruithe don Aire. Ag tagairt don chumhacht solathairti a
shiarchoinneail 6 shiopa a bhi ag diol faoi chostas, duirt an CCS:
“In this connection, ‘cost’ to be defined as net invoice price plus VAT.”

Bhi tabhacht mhor leis an moladh sin. Ni thugtar aon mhiniuchan de i néta an
CCS chuig an Aire. Mar sin féin, glacadh leis an moladh agus tugadh isteach
an téarma ‘glan-phraghas ar an sonrasc’ san ordu leasaithe.*! Ni luann na
diospoireachtai Dala agus Seanaid ar an mBille*? a dheimhneodh an tOrdu an
leasu a bhain le ‘glan-phraghas ar an sonrasc’ agus ni thugtar aon leid duinn
maidir leis an réasun a bhi lena chur isteach.

Is déigh gurbh é an phriomhaidhm a bhi leis an leasu na roinnt airithe
cinnteachta a bhaint amach faoi cad is ciall le costas agus mar sin
ionchuisimh a bhain le fégraiocht faoi chostas a éascu. Is cinnte go dtagann
an tuairim sin leis an mbéim a chuireann cuid de ghnéithe na tradala air go
bhforfheidhmeofai nios diograisi an cosc. Mar sin féin ni féidir a ra cé chomh
mOor agus a bhi tionchar ag an tradail ar usaid an téarma, ma bhi aon tionchar
aige air.

Ag tégail rudai astu féin ar feadh scaithimh, d’fhéadfai a ra gur tugadh an
miniu seo mar gheall ar thuairimi an CCS i dTuarascail a bhFiosruchain i
1980 nuair a dhéileail siad le nadur treallach aon sainmhiniu ar chostas agus
luaigh siad mar seo a leanas:

“We stress the matter of arbitrariness, however, in order to make the
point that arguments that such and such a matter in strict logic be
taken into account are less compelling that considerations of
ascertainability, practicality and general fairness.”

It was with these considerations in mind that we recommended
informally to the Minister in November, 1978 that the “net invoice price
plus VAT’ of goods should be taken to be the cost price of the goods
for the purpose of the Orders.”

2.12 An Dara Ordu i 1978

Ar aon chuma, bhi don chéad uair riamh tagairt san Ordu um Earrai Grésaera
nua, a raibh éifeacht leis i mi na Nollag 1978, don ‘ghlan-phraghas ar an
sonrasc’. Ba é sin an tslat tomhais lena dtomhaisfi costas — i dtéarmai na
cumhachta a bhi ar fail do dhéantuséiri solathairti a shiarchoinneail 6

“! An tOrdu um Chleachtais Srianta (Earrai Grésaera) (Leasu) (Uimh 2) 1978, I.R. Uimh 336 de 1978.
“2 An Bille um Chleachtais Srianta (Deimhnid an Ordaithe) (Uimh 3), 1978 — Diospoireachtai Dala
Imleabhar 310 de 12 Nollaig, 1978 agus Diospoireachtai Seanaid, Imleabhar 90 de 13 Nollaig, 1978.
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mhiondioltéiri a dhiol faoi chostas agus i dtéarmai an choisc ar fhograiocht
faoi chostas.

2.13 Cas Cuirte 1979

Tharla sraith eachtrai eile nios I0 na dha mhi dhéag ina dhiaidh sin, i mi
Dheireadh Fémhair 1979, a bhfuil baint thabhachtach aige leis an gcosc mar
a thugtar air ar dhiolachan faoi chostas ata i bhfeidhm sa |a ata inniu ann.
Rinne RGDATA agus lrish Association of Distributive Trades Ltd (IADT)*
iarratas ar an Ardchuirt faoi Alt 19 den Acht um Chleachtais Srianta, 1972* ar
urghaire chun cosc a chur ar 3 Guys Ltd (iolrach as Eirinn a bhi i bhfeidhm ag
ollmhargadh ollmhér na Breataine Tesco) earrai a fhogairt faoi chostas.

Ni dhearnadh aon agéid faoi fhirici an chais. Thug 3 Guys le fios gur fhogair
siad earrai le diol ag praghas a bhi nios isle na an glan-phraghas a bhi le
feicedil ar an sonrasc a fuair siad 6na solathréir nuair a cheannaigh siad iad.
Duirt siad, afach, gur chdir ‘glan-phraghas ar an sonrasc’ chun criche an
Ordaithe um Earrai Grosaera a cheangal leis an bhfior-phraghas ceannachain
a bhi ar na hearrai lenar bhain. Mar sin, chreid siad gur chéir lascaini agus
lacéisti a d’ioc a solathréir leo ina dhiaidh sin ach nach raibh le feiceail ar an
sonrasc a ghlacadh san aireamh.

Deimhnionn an fhianaise a bhi ar fail duinn le linn duinn an Tuarascail seo a
chur le chéile gur thainig tuairim na Roinne Tionscail & Trachtala ag an am
leis an tuairim a bhi ag na gearanaithe sa chas, RGDATA agus IADT - ar
bheagan focal nach raibh lascaini nach raibh ar an sonrasc san aireamh sa
téarma “glan-phraghas ar an sonrasc’.

2.14 Riala Cuirte faoin gCiall ata le “Glan-Phraghas ar an
Sonrasc”

Ina bhreithiunas a seachadadh ar an 20 Nollaig, 1979, bhronn an Breitheamh
Ronan Keane an urghaire a iarraidh agus duirt:

“I cannot accept the submission on behalf of the defendants that the
net invoice price is to be equated to the real purchase price. If this
were correct, it would mean that at the date the goods were advertised
for sale, it could not be said with any certainty that the goods were in
fact being advertised for sale at a price equal to or greater than the net
invoice price since a period of up to a year might elapse before the
“real purchase price” could be ascertained. Unless the language used
coerced one to that conclusion, one could hardly suppose that either
the legislature or the Minister intended to create a situation in which it

3 Bunaiodh comhaontas mérdhioltiri agus miondioltéiri neamhspleacha i 1978. | measc chéad
ghniomhaiochtai an chomhaontais bhi iarracht cur ina lui ar dhéantusoéir gniomh a ghlacadh chun cosc
a chur ar dhiolachan faoi chostas a rinne miondioltoiri ar a gcuid tairgi. Thainig an IADT a bunaiodh go
foirmidil leis an mBunreacht in ait an chomhaontais i 1979.

“ Deirtear in Alt 19: “It shall be lawful for a court of competent jurisdiction to grant an injunction on the
motion of the Minister or of any other person to enforce compliance with the terms of an order under
Section 8 for the time being in force...”
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would be impossible to say, at any given time, whether a crime was
being committed by the publication of a particular advertisement.”

Dhearbhaigh an Breitheamh Keane chomh maith gur ghniomhaigh an tAire go
hiomlan laistigh da chumhachtai faoin Acht ina iarracht cosc a chur le
diolachain ag praghas a bhi faoin slat tomhais den ghlan-phraghas ar an
sonrasc.

2.15 Tuarascail 1980 & Ordu 1981

Bhi sé iarrtha ag an Aire Tionscail & Trachtala ar an CCS, i mi luil 1979,
fiosruchan eile a dhéanamh faoi thradail earrai grésaera — an t-am seo go
sainiuil i ndail leis an gceist a bhain le diolachan faoi chostas. Bhi
mishuaimhneas leanunach mar thoradh air sin sa tradail aineoinn eachtrai
1978 agus na leasuithe a rinneadh ar an Ordu nios déanai an bhliain sin.

Cuireadh Tuarascail Fiosruchain an CCS ina dhiaidh sin faoi bhraid an Aire ar
an 14 Samhain, 1980.

D’fhéach an Coimisiun go hairithe air go bhféadfai cosc iomlan a chur ar
dhiolachan faoi chostas. Ta a gconcluid tabhachtach.

“We see no reason to depart from the views in the 1972 Report...that
apart from giving rise to numerous practical points of difficulty, a ban on
below cost sales would constitute a form of official resale price
maintenance, representing up to a point a reversal of State policy
which had brought rapid progress to the trade and benefits to the
consumer.”

Léirigh an CCS na tuairimi seo a leanas freisin:

“...s0 radical an interference with the freedom to trade would require to
be justified by demonstrating that grave damage to the common good
would result from its absence.”®

“Our conclusion is that the present and foreseeable circumstances of
the Irish food manufacturing industry do not justify the prohibition of the
practice of below cost selling. A7

“There is nothing in the consumer interest which would justify the
prohibition of below cost selling at this stage™®

D’fhéach an Coimisiun go sonrach afach ar an gcosc a bhi i bhfeidhm cheana
féin ar fhograiocht faoi chostas, rud a chreid siad a bhi ag cur teorann leis an

5 Tuarascail Fiosrichain CCS, 1980, Para. 3.16, Lth.29
4 Tuarascail Fiosrachain CCS, 1980, Para. 3.16, Lth.29
4T Tuarascail Fiosrachain CCS, 1980, Para.3.33, Lth.35
8 Tuarascail Fiosrachain CCS, 1980, Para.7.8, Lth.69
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luach a bhi ag diolachan faoi chostas de bhri nach bhféadfai praghsanna isle
a thabhairt ar aird an oiread sin custaiméiri. Duirt siad freisin ina gconcluid
“...prohibiting a trader from advertising goods below cost is a far less
constrictive rule than prohibiting him from selling them below cost, and the
existence of some unevenness in its application is more tolerable. 9

Mar sin mhol an CCS gur chdéir an cosc ar fhograiocht faoi chostas a
choinneail agus cosc ar dhiolachan faoi chostas a thabhairt isteach ina ait.
Mhol siad afach go neartofai téarmai an choisc. Rinne siad imscrudu ar an
gceist maidir le costas a shainmhiniu agus thug sé sin, gan amhras, chomh
fada le breithiunas na hArdchuirte iad a tharla an Nollaig roimhe sin (1979).
D'fhéach siad ar an gceist go sonrach in altanna 4.12 et seq. da dTuarascail
ach is i gcomhthéacs an choisc ar fhograiocht faoi chostas amhain a rinne
siad é sin.

Ba é concluid an Choimisiuin mar sin glacadh leis an scéal mar a bhi agus
moladh a dhéanamh go mbainfi usaid as an téarma ‘glan-phraghas ar an
sonrasc’ mar an bunus chun costas abhair a chinneadh, agus mar sin ag
deimhniu an moladh den chineal céanna a rinne siad i mi na Samhna 1978.
Mar sin féin, chuaigh siad céim nios faide an uair seo agus mhol siad go n-
athrofai an tOrdu um Earrai Grésaera chun an sainmhiniu arna shannadh ag
an rialu Cuirte ar an téarma ‘glan-phraghas ar an sonrasc’ a bheith mar chuid
de. Chuirfeadh sé sin deireadh ar deireadh thiar le haon athbhri a d’fhéadfadh
a bheith le cad is ciall le costas.

Tugadh isteach, mar sin, an téarma 'glan-phraghas ar an sonrasc' san Ordu
um Earrai Grosaera mar gheall gur fheill sé 6 thaobh cursai riarachain agus
sin amhain, agus is cinnte gur chomhaontaigh agus gur spreag an tradail a
leithéid a dhéanamh, ionas go mbeadh sé nios éasca cosc a fhorfheidhmiu ar
fhégraiocht faoi chostas.

Bhi sainmhiniu an téarma, a cuireadh le hOrdu 1981, bunaithe ar Iéirmhiniu
na hArdchuirte ar an gciall a bhi le cur ar na focail ‘glan-phraghas ar an
sonrasc’.

Mar sin is féidir teacht ar an gconcluid nach bhfuil aon réasun eacnamaiochta
ar aon bhealach ag an téarma mar ata feidhm leis sa la ata inniu ann, sa
chomhthéacs an-difriuil ata ar dhiolachan faoi chostas.

Moladh athruithe eile freisin chun an cosc a neartd mar chosc sainiuil ar
thairiscinti cur chun cinn speisialta a fhogairt (“péire ar phraghas ceann
amhain” agus mar sin) a d'fhéadfadh a bheith ionann le fograiocht faoi
chostas agus bearta chomh maith chun déileail le tailli seachadta nach
dtaispeantar ar an sonrasc agus freisin conas a laimhsitear sonraisc in
airgeadra coigriche.

De bhri gur tugadh Tuarascail Fiosruchain 1980 an CCS chun criche, agus go
ndearnadh Ordu 1981 a thug éifeacht da mholtai, thainig deireadh leis an séu

4 Tuarascail Fiosrtichain CCS, 1980, Alt 3.67, Lth.49
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athbhreithniu da leithéid a rinneadh ar choinniollacha tradala i dtradail earrai
grésaera na hEireann sna 25 bliain roimhe sin. Nior fhéach aon cheann de na
sé athbhreithnithe sin ar chosc iomlan ar dhiolachan faoi chostas no6 theip
orthu a leithéid a mholadh.

Féachfaimid, sa chéad Chaibidil eile, ar Thuarascail an Athbhreithnithe ar
Ordu 1981.
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